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1 Overview

1.1 This Consultation Paper (CP) sets out the Prudential Regulation Authority’s (PRA) proposed
updates to its approach to insurance business transfers, to reflect legislative changes following the
UK’s withdrawal from the European Union and the completion of the transition period. It also provides
additional guidance for independent experts (IEs) and firms on the PRA’s expectations.

1.2 The proposals in this CP would result in changes to the Statement of Policy (SoP) ‘The Prudential
Regulation Authority’s approach to insurance business transfers’ (Appendix 1).1

1.3 The CP is relevant to all PRA-authorised insurers, including the Society of Lloyd’s and its managing
agents. It is also relevant to mutuals and friendly societies.

1.4 The purpose of these proposals is to update the PRA’s approach following legislative changes after
the completion of the transition period, and to provide a greater degree of clarity on the PRA’s
expectations of firms and IEs with regard to transfers undertaken under Part VII of the Financial
Services and Markets Act 2000 (FSMA), and on its approach transfers undertaken under the Friendly
Societies Act 1992 (FS Act 1992).

1.5 The PRA has considered the interaction between its primary and secondary objectives and the
‘have regards’. Overall, the PRA considers the proposals should help advance firms’ safety and
soundness and to secure an appropriate degree of policyholder protection by providing greater clarity
to firms and IEs with regard to the PRA’s expectations when assessing insurance business transfers,
enabling the PRA’s review to be more efficient.

1.6 The proposals in this CP relate to the PRA’s approach to insurance business transfers and friendly
society transfers. By providing a greater degree of clarity and transparency with regard to the PRA’s
approach and existing practices, the proposals would assist firms and IEs in the preparation of
documents and will allow the PRA’s assessment of transfers to be more efficient, as risks would be
mitigated sooner. Therefore, the PRA considers that the proposals set out in this CP advance its
objectives. Costs for firms in implementing the proposals are expected to be minimal in the majority of
instances; most proposals are clarifications of existing PRA expectations, to which firms already largely
adhere. Where proposals would create additional costs for firms, the PRA considers that the benefits
of mitigating risks to its objectives outweigh any additional costs incurred.

Background

1.7 A number of amendments were made to FSMA as a result of the UK’s withdrawal from the
European Union. These amendments came into effect from Thursday 31 December 2020. Some of
these amendments make changes to the statutory role of the PRA under Part 7 of FSMA, and therefore
it is appropriate to change the SoP accordingly. The proposals that are not triggered by legislative
changes are designed to reinforce and provide additional clarity to the PRA’s existing expectations, and
in some areas reflect where the PRA’s approach has evolved.

Summary of proposals

1.8 The proposals in this CP include:

1 April 2015: https://www.bankofengland.co.uk/prudential-regulation/publication/2015/the-pras-approach-to-insurance-business-
transfers.



https://www.bankofengland.co.uk/prudential-regulation/publication/2015/the-pras-approach-to-insurance-business-transfers
https://www.bankofengland.co.uk/prudential-regulation/publication/2015/the-pras-approach-to-insurance-business-transfers
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(i) updating references in the SoP to the PRA’s consultation with European Economic Area (EEA)
regulators and transfers from the EEA into the UK to align with amended legislation;

(ii) providing additional guidance to firms, IEs, and other interested parties on the PRA’s specific role
and approach to insurance business transfers;

(iii) the PRA’s expectations of transferees in run-off; and
(iv) providing additional guidance on the PRA’s expectations for friendly society transfers.

Implementation

1.9 The PRA proposes that the implementation date for the changes resulting from this CP would be
Monday 29 November 2021.

Responses and next steps

1.10 This consultation closes on Thursday 28 October 2021. The PRA invites responses on the
proposals set out in this consultation. Please address any comments or enquiries to
CP16_21@bankofengland.co.uk.

1.11 References related to the UK’s membership of the EU in the SoP covered by this CP have been
updated as part of these proposals to reflect the UK’s withdrawal from the EU. Unless otherwise
stated, any references to EU or EU derived legislation refer to the version of that legislation which
forms part of retained EU law.2

2 For further information please see https://www.bankofengland.co.uk/eu-withdrawal/transitioning-to-post-exit-rules-and-standards.



https://www.bankofengland.co.uk/eu-withdrawal/transitioning-to-post-exit-rules-and-standards
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2 Proposals

2.1 This chapter sets out the PRA’s proposals to update the SoP ‘The Prudential Regulation Authority’s
approach to insurance business transfers’ in line with the amendments to FSMA. This chapter also
outlines the PRA’s proposed clarifications to its approach to insurance business transfers.

Consultation with EEA Supervisory Authorities

2.2 Amendments that have been made to FSMA and the FS Act 1992 that have removed the
requirements for the PRA to consult with EEA supervisory authorities in circumstances where
transferring contracts were concluded in the EEA, or where transferring business was written in EEA
freedom of establishment branches. Following such consultations on transfers under Part VIl of FSMA,
the PRA would issue the court with certain certificates under Schedule 12 of FSMA. Following the
changes, these certificates are no longer required under FSMA.3

2.3 Following the FSMA and FS Act 1992 amendments, the PRA proposes to amend paragraphs 2.43,
4.3, 4.10 and 4.26 of the SoP. The PRA also propose to delete paragraphs 2.41-2.42, 2.44-2.47 and
4.25 of the SoP. These proposals reflect that consultation with EEA regulators is no longer required.

Transfers from the EEA to the United Kingdom

2.4 The PRA proposes to amend the SoP to reflect that recognition of inward transfers from the EEA
under section 116 of FSMA has been deleted, and that Part VIl of FSMA is now only applicable to an
EEA transferor if that entity has an authorised UK branch with permission to effect and/or carry out
contracts of insurance, and where the transferring business is carried on in the UK.

The PRA’s role in insurance business transfers

2.5 The PRA has specific regulatory functions relating to insurance business transfers under Part VIl of
FSMA, and it also assesses transfers against its statutory objectives. The PRA outlines its role in its
reports to the court on proposed schemes.

2.6 The PRA proposes to set out in greater detail the specific role it plays in insurance business
transfers in the SoP. This is in order to make clear to firms and interested parties what the PRA’s remit
and role is in Part VII transfers.

Guidance for firms

2.7 Forinsurance business transfers conducted under Part VII of FSMA, a scheme report for the court
is required to be produced by an IE that has been approved by the PRA (in consultation with the
Financial Conduct Authority (FCA)). The individual must be appropriately independent, and possess the
necessary skills to produce the report.

2.8 In practice, the PRA also considers whether a nominated IE has the appropriate capacity to
produce a scheme report to the required standards. This is in line with the PRA’s guidance in
Supervisory Statement (SS) 7/14 ‘Reports by skilled persons’, where one of the PRA’s considerations is

3 Certificate as to consultation under Paragraph 3, Schedule 12 FSMA; Certificate as to consent under Paragraph 3A, Schedule 12 FSMA;
Certificate as to long-term business under Paragraph 4, Schedule 12 FSMA,; Certificate as to general business under Paragraph 5,
Schedule 12 FSMA; and Certificate as to legality and as to consent under Paragraph 5, Schedule 12 FSMA.
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whether the proposed skilled person has sufficient resources to complete the report within the
timeframe that the PRA expects.4

2.9 Therefore, the PRA proposes to clarify to firms that its assessment of a nominated IE will consider
the capacity of the individual and their team to undertake the review in the timelines put forward by
the firm(s). The PRA also proposes to provide firms with guidance on what material to provide to the
PRA at the preliminary stages of an insurance business transfer.

Guidance for independent experts

2.10 The form of the scheme report prepared by the IE must be approved by the PRA (following
consultation with the FCA). The PRA’s assessment of whether to approve the form of the scheme
report considers whether the report is fit for its intended purpose of assisting the court’s assessment
of the scheme. As part of the assessment, the PRA will consider if the report covers in sufficient detail
areas the PRA considers relevant, and assesses whether the report provides appropriate reasoning to
support the IE’s conclusions.

2.11 The PRA considers that providing clearer guidance of its expectations of scheme reports would
be beneficial to all interested parties within insurance business transfers, and would help reduce the
resources expended on this stage of the process.

2.12 The PRA proposes to explain what it is assessing when considering whether to approve the form
of the scheme report. The PRA also proposes to provide further information to IEs as to what areas it
expects to be covered in scheme reports. In particular, the PRA would expect that IEs consider the
likely effects of the scheme at both firm and policyholder level, and that they should, where relevant,
consider such effects with consideration to risks that may not be covered by the solvency capital
requirement.

Transfers involving transferees in run-off

2.13 The PRA considers that schemes involving transferees in run-off may in certain circumstances
pose risks to its statutory objectives. Therefore, the PRA is making two proposals to mitigate this risk.

2.14 The first proposal is that for schemes that trigger particular criteria (where the scheme involves
non-life business in run-off with technical provisions of over £100 million, and where the scheme will
increase the transferee’s technical provisions by 10% or more), the PRA will utilise its powers under
5166 of FSMA to assess the operational readiness of the transferee. The PRA proposes to do this in all
cases that meet the aforementioned criteria, unless it is able to satisfy itself of the transferee’s
operational readiness by other means. The PRA considers that this proposal would help mitigate the
risk such schemes pose to its objectives.

2.15 The second proposal is that where the transferee is in run-off (or is in the business of acquiring
books of business in run-off), it should be able to demonstrate that it has considered both its existing
risks and risks it is acquiring over the ultimate time horizon, until the risks taken on are fully run-off.
The PRA considers that this proposal would help mitigate the risk such schemes pose to the PRA’s
primary objectives.

4 June 2014: https://www.bankofengland.co.uk/prudential-regulation/publication/2014/reports-by-skilled-persons-ss.
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Friendly society transfers

2.16 Friendly society transfers are governed by the FS Act 1992. While there are parallels with the
process for insurance transfers under Part VIl of FSMA, in the case of transfers under the FS Act 1992,
the PRA is the appropriate authority with responsibility for confirming friendly society transfers from
PRA authorised persons.

2.17 Based on recent experience of processing transfers under the FS Act 1992, the PRA proposes to
make clearer how friendly society transfers are distinguished from insurance business transfers under
Part VIl of FSMA, in order to assist firms and provide greater clarity as to the process. The PRA also
proposes to provide additional guidance on the statement that is required to be sent to members
under Schedule 15 of the FS Act 1992, and the notice of the application that is published. The PRA
would also expect that any application for a friendly society transfer is accompanied by an explanation
of how the various confirmation criteria and relevant requirements under the FS Act have been met.

2.18 The PRA would expect that societies respond directly to policyholders that have made
representations; this is common practice for insurance business transfers under Part VIl of FSMA. The
PRA considers that this would help advance its objective of ensuring insurance policyholders are
appropriately protected by in turn ensuring firms address material concerns policyholders may have.
This proposal could possibly increase compliance costs for firms, and this is addressed further in
Chapter 3 of this CP.

2.19 Where there have been material financial developments or policyholder representations
following the publishing of any required reports but prior to confirmation, the PRA would in certain
instances expect a supplementary report to be produced. This may have specific procedural
implications, such as necessitating further communications with members and/or additional
advertising. It could also lead to a requirement for a further member vote. This proposal could
therefore increase compliance costs for firms, and this is discussed further in Chapter 3 of this CP.
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3 The PRA’s duty to consult

3.1 In carrying out its policy making functions, the PRA is required to comply with several legal
obligations. When not making rules, the PRA has a public law duty to consult widely where it would be
fair to do so.

3.2 The PRA fulfils its statutory obligations and public law duties by providing the following in relation
to the proposed policy:5

(i) a cost benefit analysis;

(i) compatibility with the PRA’s objectives: an explanation of the PRA’s reasons for considering that
making the proposed policy is compatible with the PRA’s duty to act in a way that advances its
general objective,® insurance objective,” and secondary competition objective;8

(iii) FSMA regulatory principles: an explanation of the ways in which having regard to the regulatory
principles has affected the proposed policy;

(iv) impact on mutuals: a statement as to whether the impact of the proposed policy will be
significantly different to mutuals than to other persons;9

(v) HM Treasury recommendation letter: the Prudential Regulation Committee (PRC) should have
regard to aspects of the Government’s economic policy as recommended by HM Treasury;10 and

(vi) equality and diversity: The PRA is also required by the Equality Act 2010 to have due regard to
the need to eliminate discrimination and to promote equality of opportunity in carrying out its
policies, services and functions.11

Cost benefit analysis

3.3 The proposed changes to the SoP due to the FSMA amendments are a direct result of the UK’s
withdrawal from the European Union.

3.4 The other proposed changes to the SoP set out in detail the PRA’s role in insurance business
transfers, the guidance for firms and IEs, and the guidance on transfers involving transferees in run-off
and friendly society transfers. The PRA expects that the incremental costs from these proposals would
be minimal for the majority of firms and IEs. Most firms and IEs are already following the expectations
as proposed in this CP, and where there have been divergences, these are normally resolved through
bilateral correspondence. Therefore, it is not expected that these proposals would result in a material
increase in costs to firms and IEs.

3.5 The PRA considers that the proposal for it to utilise its powers under s166 of FSMA for certain
transfers could incur additional costs for firms involved in transfers that trigger this requirement.
However, s166 assessment would be triggered only in circumstances when the PRA has identified that

5 The requirements for the PRA to ‘have regard’ to several further matters when making CRR rules as set out in FSMA and the Financial
Services Act are not relevant, because this CP is not proposing to make any rules.

6 Section 2B of FSMA.

7 Section 2C of FSMA.

8 Section 2H(1) of FSMA.

9 Section 138K of FSMA.

12 Section 30B of the Bank of England Act 1998.

Section 149.
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transfers involving transferees in run-off could pose risks to safety and soundness of firms and/or
policyholder protection. The PRA anticipates that this will only be triggered rarely. Of the 43
sanctioned insurance business transfers since 2019, only one would have triggered an s166
assessment.

3.6 The PRA considers that there is a possibility that the proposal for firms undertaking transfers
under the FS Act 1992 to respond directly to policyholders who have made representations could
result in higher compliance costs. However, the PRA does not consider that the increase in costs would
be material, given it is already common practice for insurers to respond directly to representations for
insurance business transfers under Part VIl of FSMA, and there are usually very small numbers of
representations (if any) made on insurance business transfers.

3.7 The PRA considers that the proposal in relation to expecting a supplementary report to be
produced on transfers under the FS Act 1992 (where there have been material financial developments
or policyholder representations) could result in higher compliance costs. In order to assess a transfer
under the FS Act 1992, the PRA (and other relevant stakeholders) need access to the most recent
information. Therefore, the PRA considers that the potential additional cost to firms is necessary to
ensure it can assess such transfers appropriately.

3.8 The PRA considers the proposals provide a greater degree of clarity and transparency with regard
to its approach and existing practices. The PRA expects that these proposals will reduce the number of
iterations of reports that IEs need to produce prior to receiving regulatory approval. This could
therefore result in savings for firms in terms of responding to repeated regulatory clarification
requests. The proposals therefore should assist firms in their preparation of documents, and IEs in the
preparation of the scheme report.

Impact on mutuals

3.9 The PRA considers that its proposals to make changes to Chapter 4 of the SoP, which covers
transfers under the FS Act 1992, will only impact friendly societies and other firms engaging in such
transfers. The existing SoP sets out that the PRA expects that where transfers under Part VIl of FSMA
involve a mutual, the IE’s scheme report comments on the proprietary rights of members. Where such
rights are being lost or diluted, the PRA expects the report to state whether members are being
compensated and the appropriateness of any compensation. These expectations are unchanged by the
proposals in this CP.

Equality and diversity

3.10 The PRA considers that the proposals do not give rise to equality and diversity implications.

PRA objectives and have regards

3.11 Appendix 2 lists the statutory objectives applicable to the PRA’s policy development process.
Where have regards have not been explicitly considered in this chapter, it is because the PRA has
considered them not to be relevant to the proposals.

3.12 The analysis in the rest of this chapter explains how each set of proposals have had regard to the
most relevant matters listed in paragraph 3.2, including an explanation of the ways in which having
regard to these matters has affected the proposals.

Legislation changes
3.13 Amendments have been made to FSMA that have removed the requirement for the PRA to
consult with EEA regulators, as well as removing the automatic recognition of incoming transfers from
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the EEA. The PRA proposes to amend the relevant sections of the SoP to reflect the changes to the
legislation.

3.14 The PRA considers that its proposals would advance its primary objectives, allow the PRA’s
resources to be used in the most efficient way, and improve transparency.

PRA objectives

3.15 The proposals to update the SoP are intended to reflect amended legislation following the UK's
withdrawal from the EU, and the end of the transition period. The PRA considers that updating the SoP
will therefore reduce potential confusion among firms undertaking transfers under Part VIl of FSMA,
thereby assisting the PRA in advancing its objectives of promoting the safety and soundness of firms,
and securing an appropriate degree of protection for policyholders.

3.16 The PRA does not expect the proposals to have any significant impact on competition, as the
proposals bring the SoP into line with updated legislation, and do not materially change the PRA’s
expectations.

Have regards

3.17 The need to use the PRA’s resources in the most efficient and economical way: the PRA
considers that the proposals will reduce queries from firms and IEs as to how the amended legislation
affects the PRA’s approach. The proposals would therefore reduce the PRA’s resource burden.

3.18 The principle that the PRA should exercise its functions transparently: the PRA considers that
the proposals clarify the areas where the amended legislation has caused changes to the PRA’s role
within transfers under Part VIl of FSMA. This would help firms understand how the amended
legislation may affect them, or their transfers.

Guidance to firms and IEs

3.19 The PRA proposes to provide firms, IEs, and any other interested parties with further guidance as
to its specific role in insurance business transfers and the factors it assesses when reviewing
nominations of IEs or the form of the IEs scheme report.

3.20 The PRA considers that its proposals would advance its primary objective, allow the PRA’s
resources to be used in the most efficient way, and improve transparency.

PRA objectives

3.21 Forinsurance business transfers under Part VIl of FSMA, the PRA is required to perform certain
statutory functions, such as approving the form of the scheme report. In addition to these statutory
functions, the PRA assesses all insurance business transfers against its primary objectives of safety and
soundness of firms, and ensuring and appropriate degree of protection for policyholders. When
assessing this, its concern is whether the firms involved will:

e continue to have appropriate financial resources;

e have appropriate resources to manage and monitor risk;
e be fit and proper to conduct their business prudently; and
e be capable of being effectively supervised.

3.22 The PRA considers that its proposals would provide firms and IEs with a greater degree of clarity,
which in turn will strengthen the quality of documents submitted to the PRA. This would help make
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the PRA’s assessment of transfers more efficient and therefore assist in advancing the PRA’s primary
objectives.

3.23 The PRA has assessed whether these proposals facilitate effective competition in the markets for
services provided by PRA-authorised persons in carrying on their regulated activities. The PRA
considers these proposals do not have a significant impact on effective competition, as they clarify but
do not materially change the PRA’s expectations.

Have regards

3.24 The need to use the PRA’s resources in the most efficient and economical way: the PRA
considers that the proposals in the CP would provide further guidance and clarity to firms and IEs,
which should reduce firm queries and relieve the resource burden on the PRA when assessing and
reviewing scheme reports or IE nominations.

3.25 The principle that the PRA should exercise their functions as transparently as possible: the
PRA’s proposals would ensure a greater degree of transparency and clarity to interested parties in
insurance business transfers in order for firms, IEs, and any other interested parties to better
understand PRA expectations.

Transfers involving transferees in run-off

3.26 The PRA has identified that transfers involving transferees in run-off may in certain circumstances
pose risks to its statutory objectives. The PRA proposes to set some specific expectations for such
transfers in relation to information firms would need to demonstrate to the PRA, and noting that in
certain cases the PRA would seek to conduct a further review under s166 of FSMA.

3.27 The PRA considers that these proposals advance its primary objectives, allow the PRA’s resources
to be used in the most efficient way, place proportionate burdens on persons, appropriately recognise
differences in the nature of businesses carried on by different persons, and improve transparency.

PRA objectives

3.28 The PRA has identified that transfers involving transferees in run-off may, in certain instances,
pose risks to the PRA’s primary objectives. The PRA considers that its proposals will help mitigate these
risks, and advance the PRA’s primary objectives by ensuring the PRA is provided with the information it
requires to assess the transfers appropriately, and to continue to effectively supervise its firms.

3.29 The PRA has assessed whether these proposals facilitate effective competition in the markets for
services provided by PRA-authorised persons in carrying on their regulated activities. The PRA
considers these proposals do not have a significant impact on effective competition.

Have regards

3.30 The need to use the PRA’s resources in the most efficient and economical way: the PRA
considers that these proposals will ensure that it can identify and mitigate risks posed to its objectives
by such transfers at an earlier stage, allowing resources to be used more efficiently.

3.31 The principle that a burden which is imposed on a person should be proportionate to the
benefits expected to result from that burden: the PRA considers that it has limited these proposals to
the circumstances that create a potential risk to the PRA’s statutory objectives. In such circumstances,
the benefit of mitigating these risks is greater than the burden imposed on firms.

3.32 The desirability of the PRA exercising its functions in a way that recognises differences in the
nature of businesses carried on by different persons: the PRA considers that the thresholds within the
proposals ensure that the PRA will take a proportionate approach to firms based on their nature and
size.
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3.33 The principle that the PRA should exercise its functions as transparently as possible: the PRA
considers that the proposals provide guidance to firms as to its internal assessment processes for
transfers that fall within the criteria of the proposals, allowing firms to better understand what is
expected of them.

Friendly society transfers

3.34 The PRA proposes to provide additional clarity to firms and interested parties as to how friendly
society transfers are distinguished from insurance business transfers under Part VIl of FSMA, as well as
to set out expectations for how firms should deal with representations from policyholders.

PRA objectives

3.35 The PRA is the appropriate authority for confirming friendly society transfers from PRA-
authorised persons. The PRA considers that its proposals will provide additional clarity to firms and
interested parties as to its approach and expectations for transfers under the FS Act 1992. The PRA
considers that the proposals will reduce potential confusion from firms undertaking such transfers,
therefore assisting the PRA in advancing its objectives of promoting the safety and soundness of firms
and securing an appropriate degree of protection for policyholders.

3.36 The PRA has assessed whether these proposals facilitate effective competition in the markets for
services provided by PRA-authorised persons in carrying on their regulated activities. The PRA
considers these proposals do not have a significant impact on effective competition, as they clarify, but
do not materially change, the PRA’s expectations.

Have regards

3.37 The need to use the PRA’s resources in the most efficient and economical way: the PRA
considers its proposals provide further guidance and clarity to firms, which should reduce firm queries
and relieve the resource burden for the PRA when assessing transfers.

3.38 The principle that the PRA should exercise their functions as transparently as possible: the
proposals would ensure a greater degree of transparency and clarity to interested parties in friendly
society transfers in order for firms, IEs, and any other interested parties to better understand the
PRA’s expectations.
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Draft amendments to SoP ‘The Prudential Regulation Authority’s approach to
insurance business transfers’

In this section, new text is underlined, and deleted text is struck through.

1 Introduction

1.1 The purpose of this statement of policy is to set out the approach and expectations of the
Prudential Regulation Authority (PRA) in relation to transfers of insurance business under Part VII
of the Financial Services and Markets Act 2000 (FSMA), seme-insurance business transfers from

Switzerland, eutside-the-United-Kingdem-and friendly society transfer of engagements and

amalgamations. It is relevant to insurance firms and friendly societies authorised by the PRA.

1.2 While this statement sets out the PRA’s expectations in relation to insurance business
transfers, the PRA will consult with the Financial Conduct Authority (FCA) in advance of ferming
any making certain decisions in respect of a transfer and will seek to avoid introducing,
inadvertently, incompatible requirements.12 The FCA has also set out its own approach to and
expectations in respect of insurance business transfers in SUP 18 of the FCA Handbook and
FG18/4: The FCA’s approach to the review of Part VIl insurance business transfers.

1.3 Chapter-% 2 is aimed at any firm, or one or more underwriting members of the Society of
Lloyd’s, or one or more persons who have ceased to be such a member, proposing to make an
application to transfer the whole or part of its business by an insurance business transfer scheme
under section 107 of the FSMA or to accept such a transfer. Chapter- 2 is also aimed at the
independent expert approved by the PRA to make the scheme report under section 109 of FSMA.

1.4 Chapter 2 3 is aimed at any firm proposing to accept eertain transfers of insurance business

from Switzerland takingplace-outside-ofthe United -Kingdom.

1.5 Chapter 34 is aimed at any friendly societies proposing to amalgamate under section 85 of
the Friendly Societies Act 1992, to any friendly society proposing to transfer engagements under
section 86 of that Act to another person or body of persons and to any person or body of persons
(whether or not a friendly society) proposing to accept such a transfer.

1.6 Chaptersd-and-2 should be read in conjunction with Part VIl of FSMA, all relevant secondary
legislation13 and the high level expectations outlined in ‘The PRA’s Prudential Regulation
Authority’s approach to insurance supervision’.24 Chapter 3 should be read in conjunction with
the Friendly Societies Act 1992 and ‘The Prudential Regulation Authority’s PRA’s approach to
insurance supervision’.15

12

13

14

15

m pef- https://www.bankofengland.co.uk/-
/medla/boe/flles/memoranda of understandlng/fca and bank prudentlal july-2019.pdf.

Including but not limited to, the Financial Services and Markets Act 2000 (Control of Business Transfers) (Requirements on Applications)
Regulations 2001 (SI12001/3625), and the Financial Services and Markets Act 2000 (Control of Transfers of Business Done at Lloyd’s)
Order 2001 (SI 2001/3626), the amendments to FSMA made by the Financial Services and Markets Act 2000 (Amendment) (EU Exit)
Regulations 2019 (SI1 2019/632) and, if relevant, the transitional provision in the Financial Services (Miscellaneous )(Amendment) (EU
Exit) Regulatlons 2019 (SI 2019/710)

Prudential Regulatlon Authorltv s a_pproach to msurance superwsmn October 2018 https //www bankofengland co. uk/

/media/boe/files/prudential-regulation/approach/insurance-approach-2018.pdf.
Ibid, footnote 3.



http://www.bankofengland.co.uk/about/Documents/mous/moufcapra.pdf
http://www.bankofengland.co.uk/publications/Documents/praapproach/insuranceappr1406.pdf
http://www.bankofengland.co.uk/publications/Documents/praapproach/insuranceappr1406.pdf
https://www.bankofengland.co.uk/-/media/boe/files/prudential-regulation/approach/insurance-approach-2018.pdf.
https://www.bankofengland.co.uk/-/media/boe/files/prudential-regulation/approach/insurance-approach-2018.pdf.
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2 Transfers of insurance business under Part VIl of the Financial Services and Markets
Act 2000

Introduction to insurance business transfers
2.1 Insurance business transfers that are subject to Part VIl of FSMA16 and must be approved by the
court under section 111 of FSMA. The following pieces of statutory legislation also apply:

2.2 Aninsurance business transfer scheme is defined in section 105 of FSMA and the definition has
been-extended-to includes transfers from underwriting members and former members of Lloyd’s. The
business transferred may include liabilities and potential liabilities on expired policies, liabilities on
current policies and liabilities on contracts to be written in the period until the transfer takes effect.
The parties to schemes approved under foreign legislation or involving novations of reinsurance or a
captive insurer can apply to the court for an order sanctioning the scheme.

2.5 Amalgamations of friendly societies and transfers of engagements from friendly societies to other
bodies (whether or not friendly societies) are governed by Pgart VIl of the Friendly Societies Act 1992
and Schedule 15 to that Act applies.

2.6 —Legislation in respect of other transactions,ferexample,cross-berdermergers,-does not negate
the requirements under Part VIl of FSMA. It is for the firms participating in such transactions to
determine whether or not the proposed transfer gives rise to an insurance business transfer.

The regulators

2.7 Part VIl of FSMA prescribes certain statutory functions in relation to insurance business transfer
schemes for both the PRA and the FCA. In accordance with FSMA, the PRA and the FCA maintain a
Memorandum of Understanding,17 which describes each regulator’s role in relation to the exercise of
its functions under FSMA relating to matters of common regulatory interest and how each regulator
intends to ensure the co-ordinated exercise of such functions.18 Under the Memorandum of
Understanding, the PRA will lead the process for insurance business transfers and will be responsible
for specific regulatory functions connected with Part VIl applications, including the provision of
certificates under section 111 of FSMA.

2.8 By virtue of section 110 of FSMA, both the PRA and the FCA are entitled to be heard in the
proceedings. The Memorandum of Understanding1? confirms that both the PRA and the FCA may

provide the court with oral or written representations setting out their views on the proposed transfer
scheme, for example, by way of a report to the court. Fhe-PRA-wil-decide-inrelation-te-each-insurance

16 Asamended by the Financial Services and Markets Act 2000 (Amendment) (EU Exit) Regulations 2019 (SI 2019/632)
17 df- https://www.bankofengland.co.uk/-/media/boe/files/memoranda-of-

understanding/fca-and-bank-prudential-july-2019.pdf.

18  However, note that to the extent that a proposed transfer relates to with-profits policies, the roles and responsibilities set out in the
With-Profits, Memorandum of Understandlng between the PRA and FCA will also apply:
banrkefengland-co " O hprofits-pdf- https://www.bankofengland.co.uk/-/media/boe/files/memoranda-of-
understandlng/fca and pra- superV|5|on -of- W|th proflts policies.pdf.
ocum " O paf- https://www.bankofengland.co.uk/-/media/boe/files/memoranda-of-

19

understandlng/fca and bank prudentlal |uIv 2019. pdf



http://www.bankofengland.co.uk/about/Documents/mous/moufcapra.pdf
https://www.bankofengland.co.uk/-
http://www.bankofengland.co.uk/about/Documents/mous/mouwithprofits.pdf
http://www.bankofengland.co.uk/about/Documents/mous/moufcapra.pdf
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2.10 Transfers may have both positive and negative effects on individual policyholders. A
procedural key concern for the PRA will be to satisfy itself that each policyholder has adequate
information and reasonable time within which to determine whether or not they are adversely
affected and, if adversely affected, whether to make representations to the court. When reaching its
view, the PRA will act in a way it considers most appropriate to advancing its own statutory objectives
and will consult with the FCA.

The PRA’s role in transfers of insurance business under Part VIl of FSMA

2.10A The PRA has specific regulatory functions connected with insurance business transfer schemes
required by FSMA. This role includes approving the independent expert and the form of the scheme
report (these functions are described in further detail below). The PRA also assesses insurance
business transfer schemes against its statutory objectives. The PRA’s approach to assessing schemes is
outlined in 2.55-2.73.

2.12  When an insurance business transfer scheme is being considered, the scheme promoter(s)
should first approach the regulators PRA, and any relevant overseas regulators, at an early stage,

sucheouldalooconsicewnetaeran sectoithelrprenese aete-beciseussedynh-the A

in order to enable the relevant regulators to consider the issues that are likely to arise, and to
enable a practical timetable for the scheme to be established.

2.13  Theinitial documentary information on the scheme should be provided to the PRAwhe-wilt
share-twith-the-FCA-regulators, and should include its broad outline and its purpose. The PRA may
indicate to the promoter(s) how closely it wishes to monitor the progress of the scheme, including the
extent to which it wishes to see draft documentation.

2.13A Where a scheme involves a book of non-life insurance business in run-off, with technical
provisions of more than £100 million, and where the scheme will increase the transferee’s technical
provisions by more than 10%, the PRA intends to exercise its powers under s166 of FSMA in order to
assess the operational readiness of the transferee to accept the scheme in most cases, except where it
is able to satisfy itself by other means. This assessment would take place prior to the nomination of
the independent expert.

2.14  The promoters should ensure that any relevant fees for both the PRA and FCA are paid directly
to the FCA before any application will be considered.

2.15  Where a transfer involves a significant restructuring the PRA may levy a Special Project Fee for
restructuring in accordance with FEES-3-Annex-S-in the PRA Rulebook.

Independent expert

Qualifications
2.16 Under section 109(2) of FSMA a scheme report may only be made by a person:

(1) appearing to the PRA to have the skills necessary to enable him them to make a proper report;
and
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(2) nominated or approved for the purpose by the PRA.

2.17 The regulators expect the independent expert making the scheme report to be a neutral
person, who:

(1) isindependent, that is, any direct or indirect interest or connection he,erhisemployer they;
hasve or hasve had in either the transferor or transferee should not be such as to prejudice his
their status in the eyes of the court; and

(1A) works for an employer that is independent, that is, any direct or indirect interest or
connections they have in either the transferor(s) or transferee(s) should not be such as to
prejudice the independent expert’s status in the eyes of the court;

(2) has relevant knowledge, both practical and theoretical, and experience of the types of
insurance business transacted by the transferor and transferee; and

(2A) has the appropriate time and capacity to undertake the work required to make the scheme
report to a standard which allows it to be approved by the PRA (after consultation with the FCA).

The principles20 set out in PRA Supervisory Statement SS7/14 also apply to the independent
expert.

2.19  For atransfer of general insurance business the independent expert should normally be
competent at assessing technical provisions and the uncertainties and volatility of the liabilities they
represent (such as an actuary). Exceptionally, where issues other than the ability of the transferee to
meet the liabilities to be transferred are much more significant in assessing the likely effects of the
scheme, this criterion might not be applied. In this case the independent expert would be expected to
take advice from an appropriately qualified practitioner about the adequacy of the financial resources
of the transferee.

2.20 The independent expert would not normally be expected to be knowledgeable about:

(1) general insurance business if the business being transferred is long-term insurance business
only; or

(2) about long-term insurance business if the business being transferred is general insurance
business only.

However, where either the transferor or transferee is a composite, they should understand the
relevance of the general insurance business to the security of the long-term insurance business
policyholders, and vice versa, and may need to seek independent specialist advice. It may also be
appropriate for the independent expert to seek independent specialist advice where a scheme
contains specialist or niche lines of business (and where they have done so, indicate the extent of the
reliance on that advice).

20 PRA-Supervisory-Statement SS7/14, ‘Reports by skilled persons’, June 2014:
b Decuments/publication 014 4-pdf- https://www.bankofengland.co.uk/prudential-

regulation/publication/2014/reports-by-skilled-persons-ss.



http://www.bankofengland.co.uk/pra/Documents/publications/ss/2014/ss714.pdf
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2.22  The suitability of a person to act as an independent expert depends on the nature of the
scheme and the firms concerned. On the basis of the preliminary information supplied by the scheme
promoter(s) (and any other knowledge it has of the circumstances and the firms), the regulators will
consider what skills are needed to make a proper report on the scheme and what criteria should

therefore be applied to the choice of independent expert. Fhe-PRA-wilHinform-theprometersof-the
eriteria-thattheregulaters-decide-toapply- The preliminary information provided by the promoter(s)

should outline the type and size of transferring business, the proposed transferor(s) and transferee(s),
the proposed timelines, the purpose of the transfer, details of any related transactions or wider
restructuring plans, and any other relevant information regarding the proposed scheme.

2.23  Under section 107(2) of FSMA, the application to the court may be made by the transferor, the
transferee or both. When reasonably practical, the intended applicant should choose their nominee
for independent expert, in the light of any criteria advised by the PRA. The intended applicant(s)
should then advise the PRA of their choice, unless the PRA wishes them to defer nomination or to
make its own nomination. The notification should be accompanied by reasons why the party considers
the nominee to be a suitable person to act as independent expert. Relevant details provided should
include information about the nominee’s experience and qualifications; the proposed terms and
conditions of the nominee’s appointment, including any remuneration arrangements; ané any current
or previous professional or commercial arrangements with the transferor, transferee or their
associated companies, including the remuneration (direct or indirect) for those arrangements with the
nominee and/or with any professional firm or company in which the nominee has or has had any
interest; and information regarding their capacity to undertake the work.

2.26 The PRA expects firms to co-operate fully with the independent expert and provide-hir them
with access to all relevant information and appropriate staff, in a timely manner.

2.26A The role of the independent expert is enduring, and continues until the scheme has become
effective or until the point the independent expert informs the regulators that they formally withdraw
from the appointment. Therefore, the independent expert should continue to assess their
independence throughout the Part VII process and promptly notify the regulators where they perceive
there has been a change. The independent expert should also stay abreast of relevant developments
that could affect the scheme or policyholders until the effective date of the scheme.

Scheme report
2.27  Under section 109 of FSMA, a scheme report must accompany an application to the court to
approve an insurance business transfer scheme. This report must be made in a form approved by the

PRA (foIIowmg consultatlon W|th the FCA) lhe—PRA—we&ﬁd—gequaHy—e*peePa—seheme—FepeFt—te—een!&m

2.27A The PRA’s assessment of whether to approve the form of the scheme report considers if the
report is in an appropriate form to be submitted to the court to assist its assessment of the scheme.
The PRA expects to take into consideration whether the report:

(1) covers in sufficient detail all the issues that appear to the PRA to be relevant; and

(2) incorporates appropriate reasoning.

2.27B The PRA would generally expect a scheme report to contain at least the information specified in
2.30 and 2.32—2.33 below before it would be able to consider approving the form of the report.




2.29
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There may be matters relating to the scheme or the parties to the transfer that the regulators

wish to draw to the attention of the independent expert. The regulators may also wish the report to
address particular issues. The independent expert would therefore be expected to contact the
regulators at an early stage to establish whether there are such matters or issues. The independent
expert should form his their own opinion on such issues, which may differ from the opinion of the
regulators.

2.30

The scheme report should comply with the applicable rules on expert evidence and should as a

minimum contain the following information:

(1)
(2)
(3)

(4)

(5)
(6)
(7)
(8)

who appointed the independent expert and who is bearing the costs of that appointment;
confirmation that the independent expert has been approved or nominated by the PRA;

a statement of the independent expert’s professional qualifications and (where appropriate)
descriptions of the experience that makes them appropriate for the role;

whether the independent expert, or their khis employer, has, or has had, direct or indirect
interest in any of the parties which might be thought to influence their his independence, and
details of any such interest;

the scope of the report;

the purpose of the scheme;

a summary of the terms of the scheme in so far as they are relevant to the report;

what documents, reports and other material information the independent expert has
considered in preparing the report, whether they have identified any material issues with the

information provided and whether any information that they requested has not been
provided;

(8A) any firm-specific information the independent expert considers should be included. Where

the applicant(s) consider(s) it inappropriate to disclose such information, then the independent

expert should explain this and the reasons why disclosure has not been possible;

(9)

the extent to which the independent expert has relied on:
(a) information provided by others; and

(b) the judgement of others;

(10) the people the independent expert has relied on and why, in their opinion, such reliance is

reasonable;

(112) their opinion of the likely effects of the scheme on policyholders (this term is defined to

include persons with certain rights and contingent rights under the policies), distinguishing
between:

(a) transferring policyholders;
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(b) policyholders of the transferor whose contracts will not be transferred; ard
(c) policyholders of the transferee; and

(d) any other relevant policyholder groupings within the above that the independent
expert has identified.

(12) their opinion on the likely effects of the scheme on any reinsurer of a transferor, anry-ef whose
contracts of reinsurance are to be transferred by the scheme;

(12A) their definition of ‘material adverse’ effect;

(13) what matters (if any) that the independent expert has not taken into account or evaluated in
the report that might, in their opinion, be relevant to policyholders’ consideration of the
scheme; and

(14) for each opinion and conclusion that the independent expert expresses in the report, an
outline of their reasons; and

(15) an outline of permutations where a scheme involves multiple transferors or transferees, and
analysis of the likely effects of the permutations on policyholders.

2.31A The independent expert is ultimately responsible and accountable for the opinions and
conclusions expressed in the scheme report, including where reliance has been placed on others.
Therefore, where the independent expert has placed reliance on others, they must make clear in the
scheme report why they are content to do so.

2.33 The independent expert’s opinion of the likely effects of the scheme should be assessed at both
firm and policyholder level2! and should:

(1) include a comparison of the likely effects if it is or is not implemented;

(2) state whether they the firm(s) considered alternative arrangements and, if so, what were the
arrangements and why were they not proceeded with;

(2A) analyse and conclude on how groups of policyholders are affected differently by the
scheme, and whether such effects are material in the independent expert’s opinion. Where
the independent expert considers such effects to be material, they should explain how this
affects their overall opinion;

(3) include their the independent expert’s views on:

21 Independent experts when forming their assessment of the effects of a scheme at the policyholder level should have regard to whether
the scheme may give rise to different prudential impacts for different types of policyholders for example unit-linked policyholders and
with-profit policyholders.
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(a) the effect of the scheme at firm and policyholder level on the ongoing security of
policyholders’ contractual rights, including an assessment of the stress and scenario
testing carried out by the firm(s) and of the potentially available management actions
that have been considered by the board of the firm(s) and the likelihood and potential
effects of the insolvency of the insurer transferor(s) and transferee(s). The
independent expert should also consider whether it is necessary to conduct their own
stress and scenario testing or to request the firm(s) to conduct further stress and
scenario testing;

(aa) the transferor’s and transferee’s respective abilities to measure, monitor, and
manage risk and to conduct their business prudently. This includes their ability to take
corrective action in the event there is a material deterioration of their balance sheets;

(aaa) the likely effects of the scheme, in relation to the likelihood of future claims being
paid, with consideration of not only the regulatory capital regime, but also any other risks
not falling within the regime. This would include those likely to emerge after the first year
or that are not fully captured by the regulatory capital requirements;

(aaaa) whether the transferee’(s’) existing capital model would remain appropriate
following the scheme;

(b) the likely effects of the scheme on matters such as investment management, capital
management, new business strategy, claims reserving, administration, claims handling,
expense levels and valuation bases for both transferor(s) and transferee(s) in relation

0 hevtheymayatiest:

(i) the security of policyholders’ contractual rights,
(ii) levels of service provided to policyholders,;o¢

(iii) for long-term insurance business, the reasonable expectations of
policyholders;

(c) the cost and tax effects of the scheme, in relation to how they may affect the security
of policyholders’ contractual rights, or for long-term insurance business, their
reasonable expectations.

(d) the likely effects at firm and policyholder level due to any change in risk profiles
and/or exposures resulting from the scheme or related transactions; and

2.36 For a scheme involving long-term insurance business, the report should:

(4) describe what safeguards are provided by the scheme against a subsequent change of
approach to these matters (in 2.36(1)—(3)) that could act to the detriment of existing
policyholders of either firm;
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2.37 Where the transfer forms part of a wider chain of events or corporate restructuring, it may not be
appropriate to consider the transfer in isolation and the independent expert should seek sufficient
explanations on corporate plans to enable them to understand the wider picture. Likewise, the
independent expert will also need information on the operational plans of the transferee and, if only
part of the business of the transferor is transferred, of the transferor. These will need to have
sufficient detail to allow them to understand in broad terms how the business will be run. The PRA
expects the independent expert to comment on how any such plans (including other insurance
business transfers involving the parties to the scheme) would impact the likely effects of the scheme at
firm and policyholder level.

2.38 A transfer may provide for benefits to be reduced for some or all of the policies being
transferred. This might happen if the transferor is in financial difficulties. If there is such a
proposal, the independent expert should report on what reductions they consider ought to be
made, unless:

(1) the information required is not available and will not become available in time for his-their
report, for instance it might depend on future events; or

(2) hedis-they are unable to report on this aspect in the time available.

Under such circumstances, the transfer might be urgent and it might be appropriate for the reduction
in benefits to take place after the event, by means of an order under section 112 of FSMA. The PRA
considers any such reductions having regard to against its statutory objectives. Section 113 of FSMA
allows the court, on the application of the PRA, to appoint an independent actuary to report on any
such post-transfer reduction in benefits.

2.40 The purpose of the supplementary report is for the independent expert to provide an update
on any relevant new information or events that have occurred since the date of the scheme report
and to provide an opinion on whether they have affected the transfer. Matters that should be
considered include, but are not limited to:

(1) the most recent audited and unaudited tatest available financial information in respect of the
transferor and transferee, which the PRA would expect to have been internally validated;

(2) any recent economic, financial or regulatory developments; and

(3) any representations made by policyholders or affected persons that raise issues not previously
considered in the scheme report.

2.40A In circumstances where there has been a long duration between the directions hearing and the
final court hearing, it may be appropriate for the independent expert to produce an updated scheme
report rather than a supplementary report. The PRA would assess this report as set out in 2.27A.

Consultation wnth-Eu#epemq-Eeenomic—AFea—Fegwater-and%er—et-her—forelgn regulators
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2.42 Deleted
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2.43

(1) If the transferee is (erwiltbe}an-EEAfirm-{authorised-inits Home State to-carry-oninsurance
buﬁﬂess—undeeamhmlevant—&wepea#d#eetwes-)“*epa Swiss general insurance companys;

Fespend— It will be necessary for the PRA to obtain from the SW|ss F|nanC|aI Market
Supervisory Authority (FINMA) or any successor Swiss regulatory body confirmation that the

firm meets Switzerland’s thetransferee’sHome Stateregulotoracertificate confirming that
the-transferee-willmeetthe-Home-State’s-solvency margin requirements {ifany} after the

transfer.

(1A) If the scheme will result in the business being carried on from an establishment of the
transferee in Gibraltar, it will be necessary for the PRA to obtain from the Gibraltar Financial
Services Commission (or any successor regulator) confirmation that it meets Gibraltar’s solvency

margin requirements.

(2) |De|eted| M&nﬁ%wﬁ%%%ﬁ%mmwwmeﬁatﬂww
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2.46 [Deleted] Hthe transferorisa-UKinsurer{otherthanapurereinsurer}-and-the business
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2.47 [Deleted] Hthetransferorisa UK insurerandthe businesstobetransferredincludesa

Notice provisions

2.49 Under the Business Transfers Regulations, unless the court directs otherwise, notice of the
application must be sent to all policyholders of the parties and reinsurers (or a person acting on its
behalf) any of whose contracts of reinsurance are proposed to be transferred as part of the insurance
business transfer scheme. It may also be appropriate to give notice to others affected, for example, to
anyone with an interest in the policies being transferred who has notified the transferor of their
interest. This notice, along with other communications and advertising by or and on behalf of the
firm(s), should provide details of how and when any representations by affected parties should be
made in order to be considered by the court.
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2.53 The PRA is entitled to be heard by the court on any application for a transfer. A consideration
for the PRA in determining whether to oppose a transfer would be its view on whether adequate
steps had been taken to tell policyholders and, as appropriate, other affected persons, about the
transfer and whether they had adequate information and time to consider it. The PRA expects
policyholders to be notified as soon as possible after the directions hearing and would not
normally consider adequate a period of less than six weeks between sending notices to
policyholders and the date of the court hearing. Therefore it would be sensible, before requesting
from the court a waiver of the publication requirements or the requirement to send statements
direct to policyholders, to consult the PRA and FCA on its views about what waivers might be
appropriate and what substitute arrangements might be made. The PRA and FCA will take into
account the practicality and costs of sending notices to policyholders (especially for firms in
financial difficulty), the likely benefits for policyholders of receiving notices and the efficacy of
other arrangements proposed for informing policyholders (including additional advertising or,
where appropriate, electronic communication).

2.54 [Deleted]

Assessment of scheme and the PRA’s report(s) to the court

2.58 The assessment of the scheme is a continuing process, starting when the scheme promoters
first approach the regulators about a proposed scheme. Among the considerations that the
regutaters-PRA may consider when reviewing the scheme are:

(1) the potential risk posed by the transfer to its statutory objectives;
(2) the purpose of the scheme;

(3) how the security of policyholders’ (who include persons with certain rights and contingent
rights under the policies) contractual rights appears to be affected;

(3A) where the transferee is a firm in run-off, that the transferee has considered, and is able to
demonstrate to the PRA that it has considered, the total uncertainty and risk over the time horizon
of the runoff of a firm’s obligations to its policyholders, including obligations relating to business
planned to be written or assumed in the twelve months following the relevant reference date (‘the
ultimate time horizon’).22 The analysis should include the business being transferred.

(4) how the scheme compares with possible alternatives, particularly those that do not require
approval (whether by the court or the PRA);

22

In line with PRA Supervisory Statement 26/15 ‘Solvency II: ORSA and the ultimate time horizon — non-life firms’, January 2016, para 1.5:
https://www.bankofengland.co.uk/prudential-regulation/publication/2015/solvency2-orsa-and-the-ultimate-time-horizon-non-life-
firms-ss.
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(5) [Deleted] hew-potiey i i .
(6) the compensation offered to policyholders for any loss of rights erexpectations;

(7) how any reinsurer of a transferor, any-ef whose contracts of reinsurance are to be transferred
by the scheme may be affected;

(8) how for other persons (besides policyholders and reinsurers) who have an interest in policies,
their rights and the security of those rights appear to be affected;

(9) the opportunity given to policyholders and other persons affected by the scheme to consider
the scheme, that is whether they have been properly notified, whether they have had
adequate information and whether they have had adequate time to consider that information;

(10)the opinion of the independent expert;

(11) for a transfer that involves underwriting members of the Society of Lloyd’s, or persons who
have ceased to be such a member, as transferor or transferee, the effect on the Society;

(12) the views of other regulatory bodies consulted in connection with the proposed transfer; and
(13) any views expressed by policyholders, reinsurers or any other affected parties.

2.59 The scheme report will be an important factor in the view the PRA forms on a scheme. The court
will place c€onsiderable reliance on the opinions of the independent expert and the reasons for them.
However the PRA will form its own view taking into account other relevant information and having
regard to its statutory objectives.

2.62 Where a transfer involves underwriting members of the Society of Lloyd’s, or persons who have
ceased to be such a member, as transferor or transferee, the PRA will consult the Society. Where the
business of a syndicate is being transferred, the transfer involves all members or former members
participating in the relevant syndicate years.

2.66  To enable the PRA to assess the scheme and facilitate the provision to the court of a first
report in advance of a directions hearing, near final versions of relevant documents will need to be
made available to the PRA as soon as practicable. Scheme promoters should be aware that where
o e maomn o nroo an lo a N 1 AlOO hotnro ho A a ) fa ho ho mnao ho DR A Azl ho o
; 3 - the PRA expects
substantially final documents to be provided to it a minimum of six weeks before the scheme
promoters submit documents to court ahead of the date set for the scheduled court hearing, except in
exceptional circumstances, and where the PRA has agreed to this beforehand in writing. Where there
is a failure to meet the PRA’s expectations, the PRA will be less likely to be in a position to complete its
assessment in advance of the hearing, which may result in the court hearing having to be postponed.
Final versions of any such documents should be provided as soon as they are available.
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2.68 Matters included at 2.67 (5) above should include sufficient information to enable:

(2) the PRA (in consultation with the FCA) to decide whether to approve the notices at 2.67(3)
above; and

(3) the regulators to form an opinion on any matters arising in connection with press advertising
and notifications, including in relation to any waivers the parties to the proposed transfer
intend to seek from the court under article 4 of the Business Transfers Regulations.

2.70 To enable the PRA to assess the scheme and to facilitate the provision to the court of any
supplementary report(s) in advance of the final hearing, near-final versions of relevant documents will
need to be made available to the PRA as soon as practicable. Scheme promoters should be aware that
the PRA expects where such documents to be are provided to it a minimum of preducedtess-than six
weeks before the planned publication of the supplementary report. datesetforthathearing; ilf this
timeline is not met, the PRA will be less likely to be in a position to complete its their assessment in
advance of the -hearing scheduled hearing date and the hearing may have to be postponed. Final
versions of any such documents should be provided as soon as they are available. Where there are
policyholder representations or other material issues that arise following the publication of the
supplementary report, the PRA would expect updated versions or addendums to the supplementary
report closer to the scheduled hearing date.

wWhere the PRA has made a report it will give a copy of its report to the court and will give a copy of
its report as filed with the court to each of the parties to the proposed transfer as soon as practicable
after such filing.

The parties to the proposed transfer should give a copy of any report at 2.72 to the independent
expert.

2.76 Where the PRA has indicated to the parties to the proposed transfer that it intends to appear at
any hearing before the court in relation to a proposed scheme under Part VIl of FSMA, a-<cepy
electronic copies of documents filed with the court and the court bundle should be provided to it as
soon as practicable.

Postt ¢ Ivertisi
2.77  [Deleted] Undersection114of ESMA-the court must direct that notice of the transfarbe




Insurance business transfers July 2021 26

2.78 [Deleted] U%e&m%e#l%%m%ma%eﬁk%@et&eeﬁa%@%ﬁeebe

3 Insurance business transfers from eutside-the-United-Kingdom-Switzerland

Introduction

3.1 Under section 115 of FSMA, the PRA has the power to give a certificate confirming that a firm
possesses the necessary margin of solvency, to facilitate an insurance business transfer to the firm
under everseas Swiss legislation frem-a-firm-authorised-inanetherEEA-State-er—from a Swiss
general insurance company. This chapter provides guidance on how the PRA would exercise this
power and on related matters.

3.2 Unless otherwise expressly stated by the PRA, all the procedural aspects for dealing with
insurance business transfers from eutside-the-United-Kingdem-Switzerland should be discussed by
firms with the PRA in the first instance.

Swt-zeeland- fThe PRA is required to co- operate W|th FINMA If it has serious concerns about the
proposed transferee, the PRA would inform FINMA within three months of the ongmal request
from it. w

thetransferee: PRA will request any reIevant mformatlon from the Swiss regulatorv body that

would assist in determining whether the transfer is likely to have a material effect on the
transferee.

3.5 If the effect of the transfer is not likely to be material and the PRA does not already-have
serious concerns about the transferee, the PRA can reply favourably.

4 Friendly Ssociety transfers and amalgamations

4.2
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4.2A Firms should first discuss with the PRA the procedural aspects for dealing with friendly society

transfers and amalgamations. Friendly society transfers are governed by the Friendly Societies Act
1992 (the FS Act 1992). While there are parallels with the process for insurance business transfers
under Part VIl of FSMA, the PRA is the ‘appropriate authority’ under the FS Act 1992 for confirming
friendly society transfers from PRA authorised persons. The FS Act 1992 governs transfers of
engagements where the transferor is a friendly society, and the transferee falls within the categories
of person listed in section 86(1) of FS Act 1992. The FS Act 1992 does not govern insurance business
transfers where the transferor is not a friendly society. Such transfers fall within Part VII of FSMA,
including where the transferee is a friendly society.

4.2B Under the FS Act 1992, the PRA is required to consult with the FCA prior to confirming a transfer.

4.3 Friendly societies are encouraged to discuss a proposed transfer or amalgamation with the
regulators at an early stage to heIp ensure that a workable t|metabIe is developed This is particularly
important w

t—ha-n—t—l%-un-rted—KH»rgdem—er—for an amalgamatlon where add|t|onal procedures are requwed such as
that described in 4.9.

4.6 For a transfer of long-term insurance business, the PRA may, under section 88 of the Friendly
Societies Act 1992, require a report from an independent actuary on the terms of the proposed
transfer and on their opinion of the likely effects of the transfer on members who are long-term
insurance policyholders of either the transferor or (if it is a friendly society) the transferee. In addition,
the PRA may request that the independent actuary consider the likely effects on any other
policyholders or members impacted by the transfer. The PRA will take into account the scale and
complexity of the transfer in its decision whether to require such a report. A summary is included in
the statement sent to members and the full report is required to be made available to anyone on
payment of a reasonable fee. The general principles in 5:3-5-3% 2.30-2.37 of Chapter 42 apply to the
independent actuary’s report.

4.6A Where the reports detailed in paragraphs 4.5 and 4.6 are required, the PRA may in certain
instances, where there have been material financial developments or policyholder representations
submitted following the reports’ publishing but prior to confirmation, expect a supplementary report
to be produced. In such instances, the PRA will consider the specific procedural implications of
requesting a supplementary report on a case-by-case basis. However, the PRA notes that a further
report is likely to necessitate further communications with members and/or additional advertising.
Depending on the conclusions reached, it may also lead to the requirement for a further member vote.

4.10 For an amalgamation the successor society, and for a transfer the transferee, may need to apply
for permission, or to vary its permission, under Part 4A of FSMA. The regulators will need sufficient

time before a transfer is conflrmed to consider whether any necessary permission or varlatlon should
be given.
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4.15 The financial information provided under 4.14 would normally contain comparative statements of
balance sheets at the same date, and include main investments, reserves, regulatory capital
requirements, capital coverage and funds or technical provisions, with details of the number of
members of each participant as at the balance sheet date and the premium income of the relevant
fund of each participant during the financial year to which the balance sheet relates. 4.16 to 4.178
below give further details of the financial information to be included.

4,18 [Deleted] B

4.22 The statement should be e@aﬁ%eparate#emetheemﬁemqa%en—sem—te—members—k—haﬁe-be
approved by the PRA it

appearina-separatesection:, after consultlng W|th the FCA, prior to being shared with members and
the statement should be clearly separate from other information sent to members. If it is not in a self-
contained document, the approved element should appear in a separate section. The PRA must
approve the statement, but the society is responsible for the accuracy of the financial data; therefore,
this clarification should be clearly set out in the statement.

4.22A The FS Act 1992 prescribes that the statement should be provided to members a minimum of 14
days prior to the vote (or such longer period as required by the rules of the societies that have
members who are eligible to vote on the transfer). In order to ensure members have sufficient time to
consider the information, the PRA would expect this period to be longer in some circumstances, for
example where a society has a very large membership or where a transfer is particularly complex.

4.23 [Deleted
15

Confirmation procedures and criteria
4.24 Under the Friendly Societies Act 1992:

(1) when the members of a transferor society have approved the transfer of its engagements by
passing a special resolution and the transferee has approved the transfer (by passing a
resolution where the transferee is a friendly society); or

(2) when two or more societies have approved a proposed amalgamation by passing a special
resolution;

it, or they jointly, must then obtain confirmation by the PRA of the transfer. Notice of the
application will need to be published in one or more of the London, Edinburgh or Belfast Gazettes
and other newspapers as directed by the PRA. This notice should include information as to how
members can make representations. If the PRA confirms a transfer, then the FCA will register the
society’s instrument of transfer after receiving an application on the appropriate form by the
transferor society and the transferee. If the PRA confirms an amalgamation, the FCA will register
the successor society. For transfers, aAll the property, rights and liabilities pass on the date
specified on the registration certificate provided by the FCA. For amalgamations, all the property,
rights, and liabilities pass on the date specified on the certificate of incorporation provided by the
FCA.
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4.25 [Deleted] Forafriendly-society-subject to-any-of-the relevant European-directives;Hif the

4.26 The criteria that the PRA must use in determining whether to confirm a proposed
amalgamation or transfer is set out in Schedule 15 to the Friendly Societies Act 1992. These
criteria include that:

(1) confirmation must not be given if the PRA considers that:

(a) there is a substantial risk that the successor society or transferee will be lawfully
unable to carry out the engagements to be transferred to it. For the purposes of this
condition, the PRA may have regard to the requirements of any country outside of the
UK which appear to be relevant;

(b) information material to the members’ decision about the amalgamation or transfer
was not made available to all the members eligible to vote;

(c) the vote on any resolution approving the amalgamation or transfer does not represent
the views of the members eligible to vote; or

(d) some relevant requirement of the Friendly Societies Act 1992 or the rules of any of the
participating societies was not fulfilled (but it can modify some requirements and
direct that certain failures may be disregarded, see 4.13 above and 4.28 below;

(2) the PRA must be satisfied that:

(a) the transferee or successor society will have any permissions necessary under Part 4A
of FSMA;

(b) for atransfer, itis in the interests of the members of each friendly society participating

in it {see2-6-abeve);-and

(d) for transfers which fall within scope of paragraph 15 of Schedule 15 to the FS Act, that
every policy included in the transfer evidences a contract which was entered into
before the date of the application; and

(3) for atransfer, the transferee possesses the necessary margin of solvency after taking the
proposed transfer into account or, where it is not required to maintain a necessary margin of
solvency, possesses an excess of assets over liabilities. (If the transferee is a Swiss general
insurance company, then confirmation will be needed from FINMA that it meets Switzerland’s
solvency margin requirements.)




Insurance business transfers July 2021 30

4.26A The PRA would expect that an application is accompanied by an explanation of how the various
confirmation criteria and relevant requirements under the FS Act 1992 have been met.

4.31 The PRA will send copies of all written representations to the society, and will give them an
opportunity to comment on the representations. The PRA also expects the society to respond directly
in writing in advance of the hearing to those that have made representations. The PRAK may consider
the written representations and the society’s response to them, before the date set for any pre-
confirmation hearing to hear oral representations. A synopsis of the written representations (probably
in the form of a summary of each of the points made and the numbers of persons making each point)
and the society’s responses will be made available to those participating in any pre-confirmation
hearing. This is intended to inform those making oral representations of the points already being
considered by the PRA. In addition to written representations sent to the PRA, it is likely that members
will also raise concerns with the society directly. The regulators would expect the society to share
summaries of these member communications and its assessment of the issues raised.

4.32  The regulators expect that any documents referred to in the society’s comments will be made
available by the society for inspection at its registered office, its website and, if reasonably possible, at
the venue of the hearing on the date of the hearing. However if a society applies to put documents
which it considers to be sensitive to the regulator(s) in confidence, the regulators will balance any
disadvantage this might cause interested parties in making representations against the commercial
damage that publication of the documents might cause, and may permit the documents or sensitive
parts of them not to be available for inspection.

4.34 The hearing referredto-in-6-3 will be at a time and place that will be notified to the participants
and will be conducted by the PRA’s representatives. The hearing may last longer than one day and may
be adjourned. The PRA will try to tell participants when they may expect to make their representations
and when the society may be expected to respond.
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2 PRA statutory obligations

The statutory obligations applicable to the PRA’s policy development process are set
out below. This CP explains the policy assessment of relevant considerations.

e Purpose of the policy proposals (FSMA s138J(2)(b)).

e  Cost benefit analysis (FSMA s138J(2)(a) and (7)(a)); and
an estimate of those costs and benefits (if reasonable) (FSMA s138J(8)).

e Analysis of whether the impact on mutuals is significantly different to the impact on other
authorised firms (FSMA s138J(2)(c) and 138K).

o Compatibility with the PRA’s primary objectives (FSMA s138J(2)(d)(i), 2B and 2C).

e Compatibility with the PRA’s secondary competition objective (FSMA s138J(2)(d)(ii) and 2H(1)).

e Compatibility with the regulatory principles (FSMA s138J(2)(d)(ii), 2H(2) and 3B).

e Have regard to the HMT recommendation letter (BoE Act s30B).

e Have due regard to the public sector equality duty (Equality Act s149).

e Have regard, subject to any other requirement affecting the exercise of the regulatory function, to
the principles of good regulation and when determining general policy or principles to the
Regulators Code (Legislative and Regulatory Reform Act 2006 s21 & 22)

e Have regard, so far as consistent with the proper exercise of those functions, to the purpose of
conserving biodiversity. Conserving biodiversity includes, in relation to a living organism or type of
habitat, restoring or enhancing a population or habitat (Natural Environment and Rural
Communities Act 2006, s40).

e Consultation of the FCA (FSMA s138J(1)(a)).

e  Where the consultation proposals a PRA rule change or amendment to onshored BTS that affects
the processing of personal data - consultation with the Information Commissioner’s Office (article
36(4) General Data Protection Regulation).

e For UK Technical Standards Instruments only: FSMA s138J(1)(a) is replaced with: consultation of
the FCA and/or Bank, where that Regulator has an interest in the technical standards (FSMA

s138P(4) and (5)).

e For UK Technical Standards Instruments only: notice given to HMT of the consultation on the UKTS
(‘best efforts’ basis).

e For CRR rules only: subject to certain exceptions, have regard to:

- relevant standards recommended by the Basel Committee on Banking Supervision from time to
time

- the likely effect of the rules on the relative standing of the United Kingdom as a place for
internationally active credit institutions and investment firms to be based or to carry on activities.
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For these purposes, the PRA must consider the United Kingdom's standing in relation to the other
countries and territories in which, in its opinion, internationally active credit institutions and
investment firms are most likely to choose to be based or carry on activities

- the likely effect of the rules on the ability of CRR firms to continue to provide finance to
businesses and consumers in the United Kingdom on a sustainable basis in the medium and long
term

- the target in section 1 of the Climate Change Act 2008 (carbon target for 2050)

(s144C (1) & (2) FSMA — exceptions in s144E FSMA).

For CRR rules only — explanation of the ways in which having regard to the matters specified above
has affected the proposed rules (s144D FSMA).

For CRR rules only — publication of a summary of the proposed CRR rules.

For CRR rules only — consideration and consultation with the Treasury about the likely effect of the
rules on relevant equivalence decisions (s144C (3) & (4) FSMA).


https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23UK_ACTS%23sect%251%25num%252008_27a%25section%251%25&A=0.06783443244890919&backKey=20_T241981513&service=citation&ersKey=23_T241981512&langcountry=GB

