[Notepaper of External Legal Counsel]
[bookmark: Date]Pro Forma Due Diligence Report for 
Secured Housing Association Loan Transactions

Private & Confidential
To:	The Governor and Company of the Bank of England (the Bank)
Threadneedle Street
London 
EC2R 8AH
[Date]
[bookmark: Salutation]Dear Sir or Madam,
[bookmark: Heading][bookmark: Start]STERLING MONETARY FRAMEWORK, FUNDING FOR LENDING SCHEME, TERM FUNDING SCHEME AND TERM FUNDING SCHEME WITH ADDITIONAL INCENTIVES FOR SMALL AND MEDIUM-SIZED ENTERPRISES: LOAN DOCUMENTATION DUE DILIGENCE REPORT – SECURED HOUSING ASSOCIATION LOANS
SCOPE OF REPORT
Schedule 1 lists the sample loan documentation (the Sample Loan Documentation) which [name of the Participant] (the Participant) has provided to us and which the Participant has advised is the sample agreed with the Bank in respect of the proposed portfolio listed at Schedule 2 (the Proposed Portfolio).  We have selected the sample on behalf of the Participant at random.  
In accordance with the Participant’s instructions, we have reviewed copies of the Sample Loan Documentation in order to confirm the matters outlined in paragraph 3 below.
EXECUTIVE SUMMARY
[bookmark: _Ref286228326][Please insert executive summary]
DETAILED FINDINGS REGARDING THE SAMPLE LOAN DOCUMENTATION[footnoteRef:1] [1:  	The questions listed in this paragraph 3 may be amended, varied or supplemented by the Bank in its sole discretion, from time to time. ] 

Is the loan documentation signed by all parties?
[insert findings]
Have any amendments been made to the loan documentation since inception?  If so, please provide details of material amendments.
[insert findings]
Is the borrower stated to be a body corporate?
[insert findings]
Where is the borrower stated to be incorporated?  
[insert findings]
Is the borrower stated to be the incorporated (or unincorporated) board of trustees of a registered charitable trust?
[insert findings]
Is the borrower stated to be an Industrial and Provident Society under the Industrial and Provident Societies Act 1965 (or, where applicable, under the Industrial and Provident Societies Act (Northern Ireland) 1969)?
[insert findings]
Is the borrower currently (and has the borrower at all times been) a Registered Provider of Social Housing (RP) under the Housing and Regeneration Act 2008 (HARA) (or any applicable statutory antecedent) (or, where applicable, is the borrower currently (and has the borrower at all times been) a housing association registered with the Department for Communities in Northern Ireland under the Housing (Northern Ireland) Order 1992)?[footnoteRef:2] [footnoteRef:3] [2:  Government grants, SDLT relief and financial assistance from the regulator are only available to registered   providers of social housing.]  [3:  	HARA has not been introduced into Welsh law. If Welsh collateral is provided the counterparty’s counsel to provide a detailed explanation of the regulatory equivalents under Welsh law. To be 	considered by the Bank on a case-by-case basis.] 

[insert findings]
Is the borrower a non‑profit RP or a profit‑making organisation registered as an RP under the HARA?[footnoteRef:4] [4:  	There is some variation between restrictions placed on profit-making and non-profit registered 	providers including:
A profit-making RP must have received specific consent from the regulator for the grant of each charge over social housing, whereas a non-profit RP requires only a letter from the regulator authorising them to use the General Consent; and
A non-profit RP can only dispose of its interest under a secure tenancy to another non-profit RP or local authority.] 

[insert findings]

	
Is the loan advanced to a bank, building society, bank holding company or company within a banking group? 
[insert findings]
Is the loan stated to be limited in recourse to the borrower in any way?  If so, please include details.
[insert findings]
Who is the lender of record?
[insert findings]
If the Participant is not the original lender of record:
how has the Participant acquired title to the loan?
if transfer was not in accordance with LMA form, has a legal opinion been obtained to confirm the Participant has legal and beneficial title to the loan?
[insert findings]
Is the loan syndicated or bilateral?
[insert findings]
Specify the type of facility – revolving/ term loan with or without amortisation.
[insert findings]
Is the loan commitment fully drawn?
[insert findings]
What is the denomination of the loan?
[insert findings]
What is the governing law of the facility agreement?
[insert findings]
Is the loan expressed to be guaranteed? 
[insert findings]
If yes, what is the governing law of the guarantee?  
	[insert findings]
Provide a brief summary of the key terms for example, what obligations are guaranteed, is there also an indemnity, is the guarantee on demand, is there a waiver of defences etc.
[insert findings]
Is the guarantee stated to be limited in recourse to the guarantor in any way?  If so, please include details.
[insert findings]
Is part of the loan made by any letter of credit/bank guarantee?
[insert findings]
Can the loan commitment be increased?
[insert findings]
What is the ranking of the loan?  Is it subordinated in any way (contractually or structurally)?
[insert findings]
If the facility agreement specifies a final maturity date, what is the date?
[insert findings]
Are there any mandatory prepayment provisions?  If so, please provide brief details.
[insert findings]
Is there any cash sweep prepayment requirement?  If so, please provide details.
[insert findings]
Is the borrower permitted to prepay the loan? If so, in what circumstances and on what conditions?
[insert findings]
Is the borrower required to gross up interest for withholding tax?
[insert findings]
Are there any restrictions on the disclosure of communications, financial and/or other information to the Bank and/or to any third part beneficiary under a declaration of trust?
[insert findings]
Are there any restrictions on the disclosure of communications, financial and/or other information to the Bank and/or to any third party assignee or transferee?
[insert findings]
Is a confidentiality undertaking required for the disclosure? If yes, in what form?
[insert findings]
Does the facility agreement contain any restriction on the assignment of the loan/creation of a trust or transfer of servicing in favour of a third party or requirements with respect thereto (eg. notifications or consents)?
[insert findings]
Does the guarantee contain any restriction on the assignment of the loan/creation of a trust in favour of a third party or requirements with respect thereto (eg. notifications, consents or accession to documents)?
[insert findings]
If there are mezzanine or subordinated lenders, do they have control rights or subject the rights of the senior lenders to restrictions?
[insert findings]
Are there any hedging arrangements?  Is there any embedded hedging?
If there are hedging arrangements, do hedge counterparties rank above, below or pari passu to the participant? 
[insert findings]
If there are hedging arrangements, is there an express waiver of set-off in the hedging agreements?
[insert findings]
Does the facility agreement contain a representation or undertaking from the borrower/guarantor as to the below and are such representations to be repeated or would there be an Event of Default under the facility agreement if any of the below ceased to be true:
The facility agreement and guarantee/security documents (if applicable) constitute legal, valid and binding and enforceable obligations of the borrower.
	[insert findings]
The borrower/guarantor is not the subject of any insolvency event.
	[insert findings]
The COMI of the borrower/guarantor is and will at all times be in the UK.
	[insert findings]
There is no Event of Default/Potential Event of Default.
	[insert findings]
Does the Facility Agreement contain a negative pledge?
[insert findings]
Does the Facility Agreement contain the following Events of Default:
Non-payment?
	[insert findings]
Cross-default?
[insert findings]
Insolvency?
[insert findings]
Does the facility agreement contain a waiver by the borrower of its rights of set-off against the lender(s)?  If yes, does the waiver extent to other finance/transaction documents (e.g. hedging agreements) and, if so, which ones?
	[insert findings]
[bookmark: _Ref416191784]Does the facility agreement specify that delivery of a legal opinion with respect to the legal, valid, binding and enforceable nature of the facility and any guarantees and the capacity of the borrower/guarantor to enter into the facility agreement / guarantee was a condition precedent to the draw down?  Was this condition precedent met and is the relevant legal opinion available?
	[insert findings]
If the Facility is Secured:
Is the Facility stated to be secured by a first ranking security?
[insert findings]
What is the governing law of the security?
	[insert findings]
Does the security secure the repayment of all advances, interest, costs and expenses payable by the relevant borrowers / guarantors under the facility?
[insert findings]
What assets are secured?
	[insert findings]
Where are the charged assets located?
[insert findings]
Who is the beneficiary of the security?
[insert findings]
Does the security documentation contain any restriction on the assignment of the loan/creation of a trust in favour of a third party or requirements with respect thereto (e.g.. notifications, consents or accession to documents)?
	[insert findings]
Does the facility agreement / security documentation contain a representation or undertaking that the security documents constitute legal, valid and binding and enforceable obligations of the entity granting the security and is any such representation to be repeated or would there be an Event of Default under the facility agreement if the security documents ceased to constitute legal, valid and binding and enforceable obligations of the entity granting the security?
	[insert findings]
[bookmark: _Ref416191803]Does the facility agreement specify that delivery of a legal opinion with respect to the legal, valid, binding and enforceable nature of the security and the capacity of the entity granting security to enter into the security documents was a condition precedent or condition subsequent to the draw down?
	[insert findings]
Is the security held directly by the Participant or by a trustee/ agent on their behalf? If the latter, who is the trustee/ agent and what rights does the lender have/ obligations does the trustee/ agent have in connection with the underlying security?
	[insert findings]
What is the nature of each borrower’s title to their mortgaged properties (including percentage subject to shared ownership lease, right-to-buy option or other structure under which properties can be removed from mortgaged portfolio without borrower/lender consent and any discounts to market value in respect of the consideration payable in connection with the exercise of that right)?
[insert findings]
Has the borrower entered into a Section 106 Agreement with the local planning authority? Please summarise any restrictions the agreement places on the disposal of the mortgaged property. Does such agreement contain a mortgagee in possession clause?
[insert findings]
Does the Facility Agreement contain an asset cover test that must be met on a continuous basis such that the covenanted asset coverage ratio (excluding any cash cover in lieu of housing stock) shall not be less than 100%?
[insert findings]
On what basis and how frequently are valuations undertaken for asset cover purposes? Do the valuations take into account any priority issues/ discounts listed in response to question 3.54 above?
[insert findings]
In what circumstances (if any) can the charged assets be released from the security without the lender’s consent (or where lender consent is deemed to be given)? If charged assets can be substituted to maintain asset cover, are all necessary arrangements in place to ensure regulatory consent is obtained for new charges?
[insert findings]
Is the borrower permitted to borrow (other than the Secured Housing Association Loan) against the mortgaged properties?  If so, is any such indebtedness outstanding?
[insert findings]
[bookmark: _Ref330278506]Do the legal opinions referred to in paragraphs 3.43 and 3.52 confirm the matters referred to in those paragraphs for the applicable loan and security (subject only to market standard assumptions and qualifications)?[footnoteRef:5] [5:  	Specifically answer to include confirmation that the consent of the regulator was obtained when the security interest in the social housing was initially granted. Non-profit RPs require a letter from the regulator authorising them to grant charges under the General Consent. Profit making RPs or non-profit RPs who are not using the General Consent procedure need to apply for specific consent for each charge created, which may in certain circumstances include consent to the transfer of the mortgages to the Bank and/or when substitutions of charged property occur (HCA to confirm position). ] 

[insert findings]
LIMITATIONS AND QUALIFICATIONS
This Report is issued subject to the following limitations and qualifications:
The information given in this report is based on our review of the Sample Loan Documentation.  
No legal analysis contained in this report should be regarded as, or relied on as, being comprehensive or equivalent to a formal legal opinion concerning any matter referred to in it. It has been prepared as a summary of certain key issues in relation to the Sample Loan Documentation and should not be treated as a substitute for specific legal advice concerning individual situations or concerns.
[bookmark: _GoBack]This report is addressed to and is solely for the benefit of the addressee listed on page 1.  This report may not, without our prior written consent or save as required under any law or regulation or pursuant to any court order, be transmitted, disclosed to, used or relied upon by any other person, provided that the Bank (including in its capacity as the Prudential Regulation Authority) may disclose this report (and any information relating to this report) to HM Treasury, the Financial Conduct Authority, HM Revenue & Customs or any other governmental body or competent regulatory authority, whether in the United Kingdom or elsewhere, or for the purpose of enabling or assisting the Bank to discharge its functions as a monetary authority.
This report does not address tax or financial due diligence.
Yours faithfully,

SCHEDULE 1
Sample Loan Documentation
[Please insert list] 


SCHEDULE 2
Proposed Portfolio
[Please insert list] 
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